Outline of Birkholz Wetlands Draft 6:
1. Funding -- Use of Clean Water fund is specifically authorized to fund temporarily wetland program administration.  Section 8807.  Goal is to provide additional funding options for wetland protection program.  NOTE--In addition to this funding option, there has been some internal discussion of a cost of living increase in the various fees related to wetland and integrated permitting. 
2. Mowing/Shoreline Management -- Wetlands permit will not be required for limited mowing in Saginaw Bay for 2 years per Department of Environmental Quality’s (DEQ) Director’s order.  Section 30305 B.  Goal is to provide property owners with conditions for mowing that have been in place since August 2007. State to issue a General Permit that authorizes certain shoreline management activities in Saginaw Bay for 2 years as long as those activities have been approved and permitted by the federal government.  Goal is to reduce regulatory duplication for shoreline management activities.  .  Section 30312.
3. Sequencing of Permitting Decisions -- This provision is meant to capture current DEQ sequencing but with a more logical progression of analysis.  Still a totality of criteria analysis. Original justification for this provision was an attempt to follow, avoid, minimize, mitigation sequence that is used at the federal level.  Section 30311.
4. Conditions Imposed on a Permit -- Continues to allow state to impose conditions on any permit, again consistent with federal authority to impose conditions on permits.  Section 30311B.
5. Mitigation -- Clarify mitigation options, including acquisition of approved credits from wetland bank, restoration of previous wetlands, and creation of new wetlands and preservation of exceptional (defined in rule) wetlands.  Compensatory wetland options include working with public agencies, private organizations and other parties.  New financial support for mitigation banking through access to low interest loans.  Goal is to establish more mitigation banks in key urban/development areas.  Mitigation will continue to not be required for authorizations under General Permits.  Section 30311D.

6. Minor Permits -- Authorizes the DEQ to craft Minor Permit categories for wetland permits.  Allows for public notice and hearing to establish categories, but public notice and hearings are not required for specific Minor Permit applications.  Same applies to specific General Permit projects.  Allows a “kick out” option to an Individual Permit process for both Minor Permits and General Permits if a specific project is likely to cause more than minimal adverse impacts on aquatic resources.  Goal of this provision is to allow for certain projects that might otherwise be subject to an individual permit review and do not qualify for approval under a General Permit to go through a more streamlined intermediate process under a Minor Permit category.  Section 30312.
7. State Adoption of Nationwide Regional Permits -- Three categories:

A. DEQ to propose or maintain General Permits that are equivalent to Nationwide Permits with no additional state conditions. 
B. DEQ to propose or maintain General Permits or minor project categories that are equivalent to Nationwide Permits but subject to additional limitations.
C. DEQ to propose or maintain General Permits or minor project categories for certain activities.  
Goal of this provision is to again help to streamline permit review for certain projects for      which the federal program has developed a Nationwide Permit category.  See attached list for proposed categories. Section 30312.
8. Minor Permit Establishment -- The DEQ will be able to establish Minor Permit categories under Part 301 and Part 325 after notice and public hearing, rather than by rule. Goal is to create a consistent process for establishing Minor Permit categories and issuing General Permits under Part 301, 303, and 325 and facilitate multi-part integrated permitting. LSB is still working on the language.
9. Multi-Part Integrated Permitting -- The DEQ is required to establish appropriate coordinated Minor Permit categories and General Permits encompassing Part 301, 303, and 325. Section 30312.  Goal is to provide “one-stop shopping" for proposed projects that commonly require multiple part permits.
10. Clear Distinctions for Pathways to Follow for General Permits, Minor Permits and Individual Permits -- The proposed statutory amendments include provisions allowing streamlining of permit reviews for projects with minor impacts by creating a three tiered permitting system, as follows:

· General Permits:  The amendments include modification of the current general permit language to allow expedited review of projects that have minimal adverse and cumulative impacts.  Authorization for projects meeting a general permit category will not require public notice or hearings and the DEQ will not typically conduct a site inspection.  In addition, feasible and prudent alternative analysis will be limited to on-site avoidance and minimization of impacts.  

· Minor Project Categories:  New authority is included in the amendments for the DEQ to establish minor project categories to allow expedited review of projects with minimal adverse and cumulative impacts.  Permit reviews will not require public notice or hearings, but may include a site inspection by the DEQ.  All other provisions of review will apply to a minor project.  Mitigation for impacts may be required for some minor project categories in accordance with the federal mitigation standards.  Categories requiring mitigation will only be available if use of approved mitigation banking credits are proposed by the applicant.  

· Individual Permits:  Permit reviews will include public notice, and possible public hearings, and all other provisions of statute will apply.

For all of the above categories, applicants must submit an application and receive written authorization from the DEQ before proceeding with a project. LSB is still working on the language.
11. Cranberry Farming -- The DEQ is required to waive the pre-application meeting fee.  Section 30306B.   The DEQ will work with the MDA and MSU Extension to identify 2500 acres of potential cranberry farming expansion areas which qualify as A or B sites as defined in the MOA for Cranberry Production and Environmental Protection. No type C sites (natural, undisturbed wetlands) will be included in the cranberry farming expansion areas.  LSB is still working on the language
12. Feasible and Prudent Alternative Definition and Analysis -- This provision will adopt definition of feasible and prudent alternative currently in DEQ rules which mirrors federal definition.  Applicants for authorizations under a General Permit will only have to evaluate on-site alternatives.  Goal of this provision is to essentially place in statute the federal interpretation of what constitutes “feasible and prudent alternatives.” LSB is still working on the language.
13. Sunset -- key provisions stay in place, others sunset October 1, 2012.  LSB is still working on the language.
14. Advisory Council -- two tiers of reporting -- first report due on critical issues not later than October 1, 2010, and second report due October 1, 2011.  Not yet in draft. Creation, composition and charges to the Council.  Section 30329.  Goal of this provision is to assign a broad based advisory council the task of reviewing this temporary program to determine which elements should be retained, improved upon, abandoned and what new components should be added to provide the state with a long-term, efficient and effective wetland protection program.
15. Part 325 “Cleanup” Language -- to reflect current General Permit for shoreline management activities. This provision is meant to reflect current components of the state’s General Permit for shoreline management activities within Part 325. LSB is still working on the language.
16. The DEQ to Seek Expansion of Categories of Discharges Subject to EPA Oversight. The goal of this provision is to reduce permit turnaround time and department effort related to complying with the required federal review of certain permit applications by reducing the number of permit applications subject to that review. Section 30325. 
17. Reduce Dual Permitting with Federal Government -- The DEQ will seek streamlined federal permitting for certain activities along the Great Lakes and large rivers when a state permit is issued though an agreement with the Corps of Engineers.  Section 30312.
18. Role of Local Units of Government/Conservation Districts —Although the draft does not contain language in this area, there has been significant discussion about the role that local units of government, most specifically counties and conservation districts might be able to play in the state wetland program.  The most significant constraint in allowing them to assume a defined role is the prohibition against any entity other than the DEQ being able to assume a regulatory role. We will continue to consider how we may be able to fashion a role for them in our revamped program recognizing their value in being able to work cooperatively with property owners and businesses.

